
 Several constitutional amendments 

relating to how redistricting is done in Flor-

ida are slated for the ballot this fall.  

Amendments 5 and 6, certified through the 

petition process and supported by the 

group Fair Districts Florida, and Amend-

ment 7, certified through the legislative 

referral process and supported by sev-

eral state legislators, will be presented to 

voters for their approval on November 2, 

2010.  These amendments, though,  pre-

sent several areas of concern for legal 

and grassroots minority voting rights ad-

vocates.  In order to understand the im-

pact these amendments could have on the 

voting rights of Florida’s minority popula-

tion, this analysis will review the law cur-

rently governing redistricting and minority 

voting rights. 

Redistricting Amendments on the Florida Ballot 

Is Redistricting Reform Needed? 
 The movement in favor of redis-

tricting reform is inspired by the belief that 

partisan gerrymandering and incumbency 

protection lead to intense partisanship, un-

competitive districts, and inappropriately 

high re-election rates for incumbents.  De-

spite these being the proffered justifications 

for Amendments 5 and 6, there is serious 

debate among those who study political 

competition as to whether or to what de-

gree the redistricting process affects the 

competitiveness of political races.  For just a 

few of the many examples of such debate, 

see: David Butler and Bruce Cain, Congres-

sional Redistricting: Comparative and Theo-

retical Perspectives (New York: Macmillan 

Publishing, 1992); Mark Rush, Does Redis-

tricting Make a Difference?  Partisan Rep-

resentation and Electoral Behavior 

(Baltimore: The Johns Hopkins University 

Press, 1993); Alan Abramowitz, Brad Alex-

ander, and Mathew Gunning, Don’t Blame 

Redistricting for Uncompetitive Elections 

(PS: Political Science and Politics, No. 39, 

2006); and Nathaniel Persily, Reply: In 

Defense of the Foxes Guarding the Hen-

houses: The Case for Judicial Acquies-

cence to Incumbent-Protecting Gerryman-

ders (Harvard Law Review, No. 116, De-

cember 2002). 

 As much of this research indi-

cates, there are many factors that con-

tribute to the competitiveness of elections, 

and there is no one source for perceived 

extreme partisanship in elected bodies.  

Thus, it begs the question to assume that 

redistricting reform of this nature would 

increase competitiveness and decrease 

partisanship on the basis of an assump-

tion that redistricting is the source of 

those problems.  This logical inconsistency 

could lead to a solution that is worse than 

the problem, in unanticipated ways. 
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Amendment 5 

In establishing Legislative district boundaries: 

(1) No apportionment plan or district shall be 

drawn with the intent to favor or disfavor 

a political party or an incumbent; and 

districts shall not be drawn with the intent 

or result of denying or abridging the equal 

opportunity of racial or language minori-

ties to participate in the political process or 

to diminish their ability to elect representa-

tives of their choice; and districts shall con-

sist of contiguous territory. 

(2) Unless compliance with the standards in this 

subsection conflicts with the standards in 

subsection (1) or with federal law, districts 

shall be as nearly equal in population as is 

practicable; districts shall be compact; and 

districts shall, where feasible, utilize exist-

ing political and geographical boundaries. 

(3) The order in which the standards within sub

-sections (1) and (2) of this section are set 

forth shall not be read to establish any 

priority of one standard over another 

within that subsection. 

Amendment 6 

In establishing Congressional district boundaries: 

(1) No apportionment plan or individual district 

shall be drawn with the intent to favor or 

disfavor a political party or an incumbent; 

and districts shall not be drawn with the 

intent or result of denying or abridging the 

equal opportunity of racial or language 

minorities to participate in the political 

process or to diminish their ability to elect 

representatives of their choice; and districts 

shall consist of contiguous territory. 

(2) Unless compliance with the standards in this 

subsection conflicts with the standards in 

subsection (1) or with federal law, districts 

shall be as nearly equal in population as is 

practicable; districts shall be compact; and 

districts shall, where feasible, utilize exist-

ing political and geographical boundaries. 

(3) The order in which the standards within sub-

sections (1) and (2) of this section are set 

forth shall not be read to establish any 

priority of one standard over another 

within that subsection. 

Amendment 7 

In establishing congressional and legislative 

district boundaries or plans, the state shall 

apply federal requirements and balance and 

implement the standards in this constitution.  

The state shall take into consideration the 

ability of racial and language minorities to 

participate in the political process and elect 

candidates of their choice, and communities of 

common interest other than political parties 

may be respected and promoted, both with-

out subordination to any other provision of 

this article.  Districts and plans are valid if the 

balancing and implementation of standards is 

rationally related to the standards contained 

in this constitution and is consistent with fed-

eral law. 

How the Florida Constitution Will Change: The Text of  the Amendments  

Motivations of the Sponsors of the Amendments 
sality and unintended consequences 
is troubling. 

Certainly one must also 
examine the motives of sponsors of 
Amendment 7.  Fair Districts Florida 
proponents have characterized this 
Amendment as a “poison pill,” an 
Amendment designed solely to 
undermine the redistricting criteria 
mandated in Amendments 5 and 6.  
Indeed, it may do just that.  The 
Amendment notes that considera-
tions of communities of interest and 
the ability of racial and language 
minorities to participate in the po-
litical process and elect candidates 
of their choice may not be subordi-
nated to other considerations set 
forth in the Florida Constitution, 
including the criteria established by 
Amendments 5 and 6 (if passed).  
As will be discussed below, the 
“communities of interest” criterion is 
a broad one.  Given that, there are 
many ways to avoid compliance 
with the criteria set forth in Amend-

ments 5 and 6. 
If, as many Fair Districts 

Florida proponents likely hope, the 
Amendments 5 and 6 criteria lead 
to more Democratic representatives 
in the state legislature and in Con-
gress, then the Republican propo-
nents of Amendment 7 may have 
less than gracious motives and may 
be seeking only to maintain their 
advantage.  However, several 
black state legislators, notably, 
Senator Gary Siplin and Senator Al 
Lawson, have thrown their support 
behind Amendment 7 because of 
their concerns that Amendments 5 
and 6 may put minority seats at 
risk.  Ultimately, while the motives 
of the parties are an important 
consideration, a thorough analysis 
of the redistricting amendments on 
the Florida ballot in November must 
focus on the consequences, intended 
and unintended, of the ballot meas-
ures on minority voting rights.  

It is important to consider 
the goals of the various parties 
proposing amendments to the 
Florida Constitution.  On its web-
site (http://
www.fairdistrictsflorida.org/
whatis.php), Fair Districts Florida 
asserts that the reform it proposes 
is required because of lack of 
competition in political races, high 
incumbency re-election rates, and 
bizarrely-shaped districts.  As will 
be discussed later in this analysis, 
there is serious debate in the aca-
demic community as to whether 
gerrymandering or redistricting 
more generally are really to 
blame for lower competitiveness 
and higher incumbency re-election 
rates.  Additionally, there is dan-
ger to minority voting rights in 
judging the fairness of a district 
by its shape.  Ultimately, while the 
motives of the Fair Districts Florida 
proponents may be noble, the 
lack of attention devoted to cau-
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“THERE IS A 

DANGER TO 

MINORITY 

VOTING 

RIGHTS IN 

JUDGING THE 

FAIRNESS OF A 

DISTRICT BY ITS 

SHAPE” 



 Amendments to the Florida Con-

stitution outlining the criteria to be used 

for redistricting cannot be understood in 

isolation.  Guidelines set forth in that 

document must not conflict with federal 

law—or, if they do, federal law trumps.  

One enormously important piece of 

federal legislation establishes protec-

tion for minority voting rights when it 

comes to redistricting, and that law is 

the federal Voting Rights Act.  The Vot-

ing Rights Act (VRA) was enacted by 

Congress in 1965 to address the dis-

criminatory voting practices leading to 

the widespread disenfranchisement of 

African Americans in the United States.    

For advocates seeking fair districts and 

representation for minority voters, two 

sections of the Voting Rights Act are of 

the utmost importance: Section 2 and 

Section 5. 

bia before enacting those 

new redistricting plans.  

Plans that “retrogress” or 

make the situation worse 

for minority voters will not 

be precleared.  This is 

known as the Section 5 “non

-retrogression” standard. 

 Nine states are 

covered in their entirety.  

Six states are partially cov-

ered.  In Florida, five coun-

ties are “covered jurisdic-

tions” and thus required to 

get “preclearance” for re-

districting plans: Collier, 

Hardee, Hendry, Hillsbor-

 Section 5 of the 

VRA creates a mechanism 

for federal oversight of 

changes to redistricting 

plans in parts of the 

country with a history of 

discriminatory voting 

practices.  Areas which 

are required to submit to 

this federal oversight are 

called “covered jurisdic-

tions,” and that oversight 

requires them to get 

“preclearance” from the 

U.S. Department of Jus-

tice or the District Court 

for the District of Colum-

ough, and Monroe Coun-

ties.  The other 62 coun-

ties in Florida are not 

subject to Section 5 of 

the Voting Rights Act.  

The constitutionality of 

Section 5 is frequently 

attacked, and several 

challenges are currently 

pending in federal court. 

The Voting Rights Act of 1965 

Section 5 of the Voting Rights Act 

Section 2 of the Voting Rights Act 
tice, or procedure shall 

be imposed or applied 

by any State or political 

subdivision to deny or 

abridge the right of any 

citizen of the United 

States to vote on account 

of race or color.”  There 

is a well-developed 

body of federal case 

law interpreting Section 

2 of the VRA.  Section 2 

can be used anywhere 

in the country to chal-

lenge a redistricting 

plan where a majority-

minority district could 

have been created, but 

was not.  

 Section 2 of the 

Voting Rights Act is a 

permanent section of 

the Act and does not 

require renewal by 

Congress.  It covers the 

entire country.  This 

section establishes that 

“no voting qualification 

or prerequisite to vot-

ing, or standard, prac-
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“NO VOTING 

QUALIFICATION OR 

PREREQUISITE TO 

VOTING, OR STANDARD 

PRACTICE OR 

PROCEDURE SHALL BE 

IMPOSED OR APPLIED BY 

ANY STATE OR 

POLITICAL SUBDIVISION 

TO DENY OR ABRIDGE 

THE RIGHT OF ANY 

CITIZEN OF THE UNITED 

STATES TO VOTE ON 

ACCOUNT OF RACE OR 

COLOR” 



So How Will the Amendments Change How Redistricting is Done? 

Compactness and the Protection of Minority Voting Rights 
Steve Carbo, a voting rights attorney 
with DEMOS, has been quoted as say-
ing, “The goal of redistricting and the 
election process is to give [communities 
with shared interests] a fair opportunity 
to have their interests represented.  It is 
not a clean [process] that is best served 
by drawing the straightest and narrow-
est lines that are possible.”1  Scholars 
are not united in support of compact-
ness requirements, in part because it 
can conflict with criteria such as minority 
vote protection, respect for communities 
of interest, and other criteria.2  Other 
opponents of the requirement argue 
that it introduces bias against urban 
residents and systematically hurts De-
mocrats and minorities.3 
 One reason that compactness is 
not the completely neutral, uncompli-
cated redistricting criterion its propo-
nents claim is because there are differ-
ent ways of measuring compactness.  
Indeed, although many states require 
compactness, only a handful, including 
Iowa and Colorado, actually define the 
term.4  Iowa Code Section 42.4, sub-
section 4, describes a compact district 
as one which is “square, rectangular, or 
hexagonal in shape to the extent per-
mitted by natural or political bounda-

ries.”  The Iowa Code then provides 
two measures to assess compactness: 
the first by comparing the length of the 
district by the width of the district 
(compactness is greatest when the 
length and width are equal) and the 
second by comparing the population 
center of the district to the geographic 
center of the district (compactness is 
greatest where the dispersion of popu-
lation within a district is uniform).  A 
survey performed in the mid-1990s of 
legal challenges to non-compact dis-
tricts revealed that state courts were 
reluctant to strike down contorted dis-
tricts without detailed guidelines that 
make violations easily identifiable.  
Thus, Colorado and Iowa were among 
the very few states in which state courts 
actually enforced the compactness re-
quirement.5   

 Compactness is a traditional 
redistricting criterion.  It is widely 
believed that more compact districts 
are favored, because they make it 
easier for voters and their represen-
tatives to learn the district bounda-
ries.  Oddly-shaped districts have 
historically raised questions about 
whether unfair partisan gerryman-
dering was involved in determining 
the district lines.  In the seminal Shaw 
v. Reno case, the Supreme Court held 
that a district’s shape may be some 
evidence of the unconstitutional con-
sideration of race in the redistricting 
process.  However, studies have indi-
cated that overly stringent emphasis 
on compactness may conflict with 
protecting majority-minority dis-
tricts—that is, prioritizing compact-
ness over other considerations can 
introduce unintended consequences 
for minority voting rights.  Addition-
ally, there are different methods of 
measuring compactness, and a gen-
eral compactness requirement, ab-
sent any further definition, may be 
hard to enforce. 
 Even some good government 
groups recognize that compactness 
conflicts with other redistricting goals.  
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“…THE RANGE 

OF POSSIBLE 

IMPLICATIONS...

OF THESE 

AMENDMENTS IS 

NOT BEING 

WIDELY 

DISCUSSED” 

 Sometimes the best of intentions can have unintended consequences.  The proposed con-

stitutional amendments will change the redistricting process in several ways, and those changes 

may not all benefit minority voters.  Predicting the full range of consequences can be challenging.  

Looking to legal interpretations and case law from other states with similar measures in order to 

understand the full range of repercussions to these changes is made difficult by the scarcity of 

states that have well-developed redistricting jurisprudence.  Frequently, state courts interpreting 

laws or constitutional amendments similar to the Voting Rights Act just adopt the interpretation of 

federal courts.  Ultimately, the full extent to which the proposed amendments will change how 

redistricting is done is simply unclear.  What is most troubling is that the range of possible impli-

cations—some beneficial, some innocuous, and some potentially detrimental—of these amend-

ments is not being widely discussed.  This examination will focus on some of the potential unin-

tended or negative consequences of these constitutional amendments, particularly relating to the 

compactness requirement, the prohibition on the favoring of political parties or incumbents in the 

redistricting process , and the language directed at protecting minority voting rights. 

1 http://www.demos.org/press.cfm?currentarticleID=A1B3C065-3FF4-

6C82-5A4B44E1E7E00172 

2 See Aleinikoff, T.A. and Isacharoff, S. (1993) Redistricting: Redrawing 

the Lines after Shaw v. Reno, Michigan Law Review 92, 588-651; Cain, B. 

(1984) The Reapportionment Puzzle.  University of California Press, 
California; Karlan, P.S. (1989) Maps and Misreadings: The Role of 

Geographic Compactness in Racial Vote Dilution Litigation, Harvard Civil 
Rights and Civil Liberties Law Review 24, 172-248 

3 Lowenstein, D.H. and Steinberg, J. (1985) The Quest for Legislative 

Districting in the Public Interest: Elusive or Illusory?  UCLA Law Review 33, 

1-75. 
4 Grofman, B. (1985) Criteria for Districting: A Social Science Perspec-

tive.  UCLA Law Review 33, 77-184. 
5 Pildes, R.H. and Niemi, R.G. (1993) Expressive Harms, “Bizarre 

Districts,” and Voting Rights: Evaluating Election-District Appearances 
after Shaw v. Reno, Michigan Law Review 92, 527-531. 



 One area of focus of the Amendments 
that is disturbingly unclear is how the prohibition 
on drawing districts, “with the intent to favor or 
disfavor a political party or an incumbent,” will 
be enforced.  The use of partisan data, such as 
voter registration, voting history, incumbents’ 
addresses, and other such information, is a com-
mon element in redistricting.  On their face, the 
amendments do not contain and outright prohibi-
tion on the use of political data, but were such a 
ban read into the amendment, it could have a 
significant effect on the ability to draw majority-
minority districts.  Given the historical association 
between, for example, African American voters/
candidates and the Democratic Party, it would 
be easy to argue that a district drawn to enable 
election of an African American candidate is 
drawn with the intent to favor the Democratic 
Party.  In fact it may difficult to ensure that ex-
isting majority-minority districts are protected if 
those drawing district lines are not allowed to 
consider information on the political makeup and 
communities of interest in those districts. 
 Indiana Secretary of State Todd 
Rokita, a Republican, has been a vocal propo-
nent of a movement in the state called 
“Rethinking Redistricting.”  The redistricting re-
form being proposed by Rokita and his group 
emphasizes the following criteria: prohibiting the 
use of political data, keeping communities of 
interest together, creating more compact dis-
tricts, maintaining population balance, and nest-
ing two house districts in every senate district.  
Rokita went so far as to suggest making it a 
felony to consider political implications when 
redistricting, and apparently this criterion stirred 
significant controversy.1  General Counsel in the 
Secretary’s office prepared a legal memo on 
prohibiting the use of political data in redistrict-
ing.2  General Counsel found no authority in 
support of opponent’s assertion that redistricting 
bodies must use political data in order to assure 
compliance with the Voting Rights Act (VRA) or 
Supreme Court precedent, but despite this find-

ing, General Counsel concluded by noting: 
“However, because the VRA is subject to revi-
sion by Congress, and Supreme Court inter-
pretation of redistricting law tends to evolve 
over time, it would seem appropriate that 
redistricting bodies be allowed non-partisan 
use of political or demographic data at such 
time(s) the VRA or Supreme Court would spe-
cifically direct.”  This analysis indicates that 
even proponents of redistricting reform of this 
nature realize that such a ban, without excep-
tion, could introduce impediments to comply-
ing with federal law.   
 Furthermore, in speaking before the 
Indiana Census Data Advisory Committee, 
Justin Leavitt of the Brennan Center cautioned 
the Committee that when considering the a 
limitation on the use of political data, they 
should remember that political data is almost 
always necessary when trying to comply with 
the Voting Rights Act, both in identifying ra-
cially polarized voting and in creating effec-
tive remedies.  He further cautioned redistrict-
ing without any partisan information does not 
always produce districts that politically fair.3 
 Understanding the consequences of 
the ban on favoring a party or incumbent in 
Florida is not made much easier by looking to 
other states.  Eight states - California, Dela-
ware, Hawaii, Iowa, Idaho, Montana, Ore-
gon, and Washington - prohibit the drawing 
of Congressional and state legislative districts 
to unduly favor a candidate or political party 
(California only prohibits it for state legisla-
tive districts).4  Three of those states—Iowa, 
Idaho, and Montana, do so by prohibiting the 
use of voter history data in redistricting, and 
the Arizona Independent Redistricting Com-
mission must exclude party registration and 
voting history data from the initial phase of 
the mapping process, but may use that data 
to test maps for compliance with the above 
goals.5  Not much can be learned about the 
implications of such a ban in states like Iowa, 

Idaho, and Montana—these are not diverse 
states, and the Iowa Supreme Court, for ex-
ample, has explicitly held that protection of 
incumbents and the preservation of present 
districts are improper grounds for justifying 
population variances in districts in a redistrict-
ing plan.6   While Proposition 106 has been 
the source of extensive litigation since its 
adoption in 2000, it does not appear that the 
limitation on partisan data has yet been a 
focus of litigation.  Ultimately, the results of a 
prohibition on the use of political data in re-
districting in Florida would affect many more 
minority voters than in many of the states 
where such a ban exists, and if such a prohibi-
tion were read into the amendments language, 

the result could be unpredictable.   

 The vague prohibition on redistrict-
ing with the intent to favor a political party or 
incumbent could produce a variety of results, 
from unenforceability on a practical level, to 
ban on using political data that compliance 
with the Voting Rights Act or the Equal Protec-
tion Clause requires.  If the language does not 
implicitly prohibit the use of political data in 
the redistricting process, then what is the stan-
dard for judicial enforcement?  The creation of 
an unmanageable judicial standard is unlikely 
to provide tangible benefits.  The worst possi-
ble scenario would be one in which compliance 
with the letter and spirit of the Voting Rights 
Act is impeded by the ability of lawmakers to 

consider relevant data. 

Minority Voting Rights and Non-Partisan Redistricting 

Shaw Compliance and Prioritizing the Amendment Standards 

515 U.S. 900 (1995), the Court 
applied strict scrutiny where race 
was the “dominant and controlling 
rationale subordinating tradi-
tional race-neutral principles.”  
The Court has suggested that 
compliance with Section 2 of the 
Voting Rights Act may be a com-
pelling governmental justification 
for a particular redistricting plan.  
See generally, Miller, 515 U.S. 
900 (1995) (O’Connor concur-
ring); Bush v. Vera, 517 U.S. 952 
(1996).  However, this is far from 
providing a safe harbor.  If, un-
der Amendments 5 and 6, a com-

pact district would be required, 
but such a requirement were pre-
empted by the part of subsection 
1 which requiring attention to the 
effect on racial minorities, it could 
be argued that race would be 
the controlling reason for subordi-
nating compactness.  And if com-
pliance with Section 2 is not a 
guaranteed compelling govern-
mental justification, it would be 
hard to justify that compliance 
with the provision in subsection 1 
would be such a justification. 

 Florida Amendments 5 
and 6 could subject plans that 
provide opportunities for minority 
voters to elect a candidate of 
their choice to charges of uncon-
stitutional racial gerrymandering.  
The United States Supreme Court, 
in Shaw v. Reno (I), 519 U.S. 630 
(1993), held that strict scrutiny is 
to be applied when the shape of 
a district is “so extremely irregu-
lar on its face that it rationally 
can be viewed only as an effort 
to segregate the races without 
regard for traditional redistricting 
principles.”  In Miller v. Johnson, Page 5 
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1 http://www.indy.com/posts/lawmakers-draw-a-line-at-rokita-s-

redistricting-plan 

2 http://www.rethinkingredistricting.com/files/content/Redistricting%

20legal%20memo.pdf 

3 http://www.brennancenter.org/content/resource/

testi-

mony_of_justin_leavitt_before_the_indiana_census_data_advisory_co
mmittee 

4 Id. 

5 Ariz. Const. Art. 4, Pt. 2, Sec. 1(15). 

6 In re Legislative Districting of General Assembly, 193 N.W.2d 784, 



 As mentioned before, Section 2 of the Voting 
Rights Act establishes “no voting qualification or prerequi-
site to voting, or standard, practice, or procedure shall be 
imposed or applied by any State or political subdivision 
to deny or abridge the right of any citizen of the United 
States to vote on account of race or color.”  Section of the 
VRA is a permanent section and does not require renewal.  
It applies to the entire country.  On its website, Fair Dis-
tricts Florida proclaims that if Amendments 5 and 6 pass, 
“Florida will have strongest constitutional language in the 
country to ensure that redistricting is not used to reduce the 
representation of racial and language minority voters.”  
http://www.fairdistrictsflorida.org/whatis.php.  As the 
language amendment provides no more protection than 
that provided by Section 2 of the Voting Rights Act, such 
promotion may mislead voters into believing that the 
Amendments provide additional or stronger protection 

than federal law.   
 One argument that may, in some settings, be 
one in favor of having independent voting rights protec-
tion in state law or in the state constitution is that the state 
judiciary may be more progressive in interpreting the 
same VRA voting rights language than the federal courts 
have been.  That is, a plaintiff bringing a state constitu-
tional claim may have more success than a plaintiff bring-
ing a claim under the Voting Rights Act, even if the lan-
guage is the same.  In some states, that may be true, but 
that depends entirely on the makeup of the state judici-
ary.  The state courts in Florida are not reliably that pro-
gressive.  There is no indication that they would be willing 
to depart from the federal interpretation of the Voting 
Rights Act to find that more protection is provided by the 
same language in the state constitution. 

advocates on the ground it Flor-
ida, it appears that some propo-
nents of the Amendments misun-
derstand the Section 5-type sig-
nificance of the Amendment lan-
guage.  In its formal endorsement 
of the Amendments, the NAACP 
noted that the Amendment 
“language mirrors the key lan-
guage of the Voting Rights Act.”  
As discussed earlier, this is not 
inaccurate but it is imprecise.  The 
language in the Amendments does 
mirror language in Section 2 of 
the VRA.  However, in the same 
document, the NAACP goes on to 
claim that, “the amendments to the 
Florida Constitution that are pro-
posed by Fair Districts Florida 
include a prohibition similar to 
Section 5’s that would apply to all 
counties in Florida.” http://

www.clcblog.org/assets/
attachments/FL%20NAACP%
20Endorses%20Fair%20Districts%
20FL%204-13-10.pdf.  Our read-
ing of the language in the amend-
ments does not show any introduc-
tion of a Section 5-type non-
retrogression standard.  The lan-
guage used in the amendments is 
Section 2 language, not Section 5 
language.  The Amendments do 
not use the exact language from 
which the non-retrogression stan-
dard was derived, and they do 
not explicitly state that they are 

 There appears to be 
some confusion about whether 
Amendments 5 and 6 offer 
protection similar to that af-
forded to covered jurisdictions 
under Section 5 of the Voting 
Rights Act.  Before determin-
ing whether or not such pro-
tection exists in the ballot pro-
visions, one must first under-
stand what protection and 
standards are created by 
Section 5. 
 As discussed above, 
Section 5 of the VRA requires 
that covered jurisdictions get 
preclearance from the Justice 
Department before enacting a 
new redistricting plan.  
Whether the Justice Depart-
ment preclears the changes 
depends on whether or not the 

new plan “retrogresses,” or 
makes worse, the situation for 
minority voters in the jurisdic-
tion.  The Justice Department 
will only approve plans that 
are non-retrogressive.  This 
non-retrogression standard is 
not explicitly set forth in the 
language of Section 5, but 
was read into the Section 5 
language by the United States 
Supreme Court in Beer v. 
United States (1976).   
 Based on media cov-
erage and conversations with 

employing that standard, as 
interpreted by the federal 
courts. 
 Perhaps the NAACP 
proponents are interpreting 
the language, “districts shall 
not be drawn with the intent or 
result…to diminish [minority 
voters’] ability to elect repre-
sentatives of their choice” as 
creating some kind of retro-
gression standard.  But that is 
not guaranteed to be inter-
preted by a Florida court in 
the same way that the retro-
gression standard has been 
interpreted based on Section 
5 of the VRA.  Reading an 
identical non-retrogression 
standard into text that does 
not mirror Section 5 language, 
and then guaranteeing to vot-

ers Section 5-level protections, 
is disingenuous.  Florida voters 
should not expect more minor-
ity voting rights protection 
from the amendments than 
what the actual language of 
the amendments provides, and 
determining what that protec-
tion that language actually 
affords will likely require ex-
tensive litigation and judicial 
interpretation. 

Section 2 vs. Independent State Protection? 

Section 5 Non-Retrogression Standard Not Embodied 
in Amendments 5 and 6 
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“READING AN 

IDENTICAL NON-

RETROGRESSION 

STANDARD INTO 

TEXT THAT DOES 

NOT MIRROR 

SECTION 5 

LANGUAGE, AND 

THEN 

GUARANTEEING TO 

VOTERS SECTION 5-

LEVEL PROTECTIONS, 

IS DISINGENUOUS.” 
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and living conditions, employment and eco-
nomic patterns, health and environmental con-
cerns, and issues of concern, such as crime or 
education.  These are just a few examples.  
Additionally, it is important to note that the 
community of interest criterion is not an inher-
ently bad one.  For example, having two rural 
communities grouped together in a district, 
even if they are further apart, may be more 
beneficial to the residents of those communities 
than if one of the rural communities were 
grouped with a closer urban community.  Hav-
ing more unity of interest in a district can pro-
duce representatives that are more responsive 
to constituent needs.  That being said, the pri-
ority of the Amendment 7 criteria will likely do 
what its opponents fear—make it easier to 
work around the mandates of Amendments 5 
and 6. 
 Proponents of the Fair Districts 
amendments argue, and rightfully so, that the 
“consideration of the ability of racial and lan-
guage minorities to participate in the political 
process and elect candidates of their choice” is 
not mandatory or compelling enough to pro-
duce reliable results for minority voters.  This is 
an accurate assessment.  That language cer-
tainly does not compel the creation of majority
-minority districts.  However, by allowing the 

 The most key language in Amendment 
7 is that which notes the two redistricting criteria 
introduced in Amendment 7—consideration of 
the ability of racial and language minorities to 
participate in the political process and elect 
candidates of their choice and communities of 
interest other than political parties—can be used 
regardless of the criteria in Amendments 5 and 
6.  This in effect means that the criteria in 
Amendments 5 and 6 become mandatory only 
after the two Amendment 7 criteria are taken 
into consideration.  And, as mentioned before, 
“communities of interest” is a broad criterion.  
Examples of what can create a community of 
interest include income level, educational back-
grounds, culture and language, housing patterns 

community of interest criterion to trump the 
compactness criterion, this amendment may 
make it easier for the state legislature to 
comply with Section 2 of the Voting Rights 
Act (if all criteria for Section 2 are pre-
sent). 
  Speculating what will happen 
after the vote in November is a difficult 
task.  If all three amendments do not pass, 
it seems fairly certain that nothing will 
change.  If all three pass, perhaps nothing 
will change as well.  The Florida legislature 
will continue to abide by federal law and 
to use the criteria it has always used.  If all 
three pass, it is possible that the hierarchy 
of criteria established first by federal law, 
then by Amendment 7, and then by 
Amendments 5 and 6, will create a new 
standard by which districts will be judged, 
even if the final result is not that much dif-
ferent than would be seen now.  Finally, if 
for some reason, a combination of the three 
Amendments passed—rather than all of 
them passing or failing—it seems possible 
that the redistricting process would become 
even more confusing than it currently is.  
Regardless of the outcome, though, now is 
the time for discussion of the implications 
for minority voting rights. 

Potential Effects of Amendment 7 of Amendments 5 & 6 
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 IN SHORT, minority voting rights advocates should be concerned with the ramifications of Amendments 5, 
6 and 7 on majority-minority districts and minority voting rights in Florida.  Contrary to claims by proponents, 
the Amendments do not provide greater protections for minority voters and specifically do not incorporate the 
Section 5 non-retrogression standard under the VRA into the Florida Constitution.  In addition to not providing 
more protection, the Amendments may muddy the waters, making it even harder to draw and defend majority-
minority districts .  For these reasons, legal and grassroots advocates should be cautious in supporting any of the 
Amendments. 


